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f HE KING wnm JOHNSON. 



A SHALi# reply t<> the ob$6rvatk>n0 
whfeh have fallen from Council, on 
th^ part of Mr. Justice Johnson, with 
as-* Hiuch conciseness aB I (mt;, S(^ 
faf as^ itela*es to th^ construction of 
the Act of Parltameiit, I hav* already 
ha^ the honor tiy lay my sentiroenti 
bef(M?e your lordsh^; Imt Ad Mr. Jus^i 
tice Daly 'iwiij thten absi^t^ it will Hi 
ik'^ duty tb^repedt,' >«*at I-ieaar I sbali 

B not 
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not fee ajAe to enforce with any ad-^ 
ditional d^rgiiment It h^ beeh -lirell 
observed that this case must be con- 
sidered like any common case, without 
reference to the particular misdemea- 
nor of which the person stands accused, 
or the particular description of person 
accused of the misdemeanor. In order 
to try the Act, every possible cas6 may 
be supposed, and may be applied ag{ 
tests^to ascertain its meaning. We may 
suppose it to be the case of an innocent 

• *• • « 

man falsely accused, and ' labouring 
under unjtist oppression, or we' may 
conceive it the case .of a flagrant male- 
factor, -dreading punishment, and there-* 
lore shrinking from tpial. These possi*- 
ble case&, while they tC^re adverted toi 
for the purpose of assisting the mind 
ia construing . th© ' Acj: <>f Parliament, 
ftre neither gnie way pi the other to 
|>enefiit Qt prejjudicQ thp p^ticular per^ 
who has given OQcaj^iofi to the 

present 



3^ 

present discission. > I shall endeavour, 
^therefbre, to lay my sentiments before; 
you, with every abhorrence, of thiS 
iiime^ and of the person Mrho has com-; 
imtted it, but Ivithout the smallest in^. 
tuition, of imputing guilt, merely l>e7 

cause^there: hak be^n jaccusation. Ther^ 
foue it rwHl not be x^cessftry £i| me to 

take, iabticeiof fth« persQa on ^ose be-^ 
^iiiif the^pplicatioivisinade, fuptheir than 

jba)6biierve upon; an; .affidavit which h^ 
has fil6d,7 and[ to. reply tQ ; whM h^ 
^^een expitssed ; of v the pppre^ve ,usq 
which it )is * alleged has been msMb 
lafl this Adt of Earliament ; ; enacted, ^ 
lias been broftdly; insinuated^ t for, gi s 
-rififcand not fot qjiy general purpose. 



• ' .. . a . •- 

• . ' I . / . ». . i 



In all my other observations, I wish 
to be :un4crstood as speaking of mis- 
demeanprs generally^ and inthe pro- 
^^r.ess of the present discussion, I shall 
be obliged to call your attention ta the 
;^gr8t description of them. 

It 



"It wppeaki' ih9iV Mr. Justice. Jo^bntooDi 
i& Indicted fot- a libel in th^Kisg^ 
Seftch of England, and that a. warr^nt^ 
sigilf^ by ithe €bif f Ju&tioe, issued) 
hr kis l^prehetiupn. : -The dale of tbat 
t^c^aiit a^pilivg : to Hbsj ' thel V 24tb i lot 
Koretobet, 1804, aBdII1iiiibkiitJ(»eiga 
tb ^16 «*dh^demti<Mi iilefoieHAie Jeowt^ 
ci >to dkose 'ObB6P7ja,tii6h9<)to>%liidii I 
^Hir ' obliged < io : repl^v ^ '' ^t^Kte^ . trlvf 
^ warrant remtuned' uneiBGntediiboiii 
li^ove^f td Jai^tt^. - 3ut I y(ill ibe •flxlk> 
ecMed, af, to veply ito .sorbe eiiefrvatkMMl^ 
pMibably expressed wit^mere banihiitiB 
than wa» intended, I stttt^ that -oAi the 
W«iesday!lMifis«e: the^ wMv&nti waaiwn^ 
c<»tedk- it i«(|ia»i 4ia!tmictljF> Initiiiated •(• 
Mr. Justice Johnson, that unless he 
%oul^ ttgn* !«i'*paperi ilfadfertaking to 
^pt^ear mM plead to* thd ^ictmeirt 
^hich iati feefen found, if w<wild' bfe 
Tie6t^sa^ to'^lbrcei^^ vsanttnt agaiiOrt 
iiWj IWit that if -hij \f6\M xxadtt- 



fiM- @i^l^ '4«i^S «f tbe thdi ebouiiig 

Mr. J. Johnson, in reply, sai4y %\it^ 

. his counsel were out of town, and that 

^ mmH ^^^t- 'th?JS>Pk. pp. >fc#r ^p^m 

..pbar fillip gl«ft4> #k« , w«ljant i»C(uld mt 
is» e?EeflWte4i JttI; feasij^ deftfenQ4 |t> 

liii^t|^»te, ill^t Jl»^ M4 4ii*9el#<^^ to 
fil^cute it, either on that evening, or 

ihA. 



8 
i^e term wm appro^cHjig ^ yety neair^ 

apd tli^t,;a| little ,i)4^t;lipr deli^y ^KTQvUd. 
]h^v« tbp ^fii^ct of postpQomg. ^t, 

^?ial,.,I d^ijced Jlite piagisttate tp^jtel), 

detain Ixbon ki^ tow% itnd thajb l^e im)^ 
Qtfntidel* hkHsdyr ;9iir bis pais$iage mM% 
^l^a»«U Thisr had th^ «0eci whic)| 
i^ was iaten<if d to piroduoe; He wmti 

4. 

Ifith^ t^ 1s^i^tT9i^€f ivk whose cv^tfy^ 
dy he was» to the ^uiie of the Cl^^f 
Jus^ioe^ ifrho iminediately I3ig^ed thi^ 
fiat; and tHen sigm^ed to me, thqjt 
he had doQO so, but that there might 
be some ddlay in prepariiig and seaU 
kig, tha writ. I therefore instantly 
consented, that upon Mr. Justicf 
Johnson's undertaking to sue out th9 
l^rit% and to haive it served that even- 
ingf that ho should be discharg^^ 
Ha acGordingly was discharged^ tlM| 
^mtwas afterwards deliveredy and a| 
t^ appointed hour the iiex4: dajf^ thi9 

magistrate 



magistrate ; was pr^ared mth tbeie- 
turn to it. 

I trust I shall be excused, when 
charges of oppression and kidmp|>i9g 
have £^llen in the cpurse of thfe ar«-: 
gtunent, for simply recitiog, a few.f^cts^ 
ip my own, viiulicatioo ; thpugji I 
cannot help complaining^ thi^t it: i^ > 
little severe, that when I j^» a^ing 
tOL brin^ ajnother man to timl, I anit 
suddenly, put upon .my own. How*^ 
e87:cr,. Imving ;toeen.;d an 

oppoessive use of .this ws4TStnt, I wish 
toi la^e the fij^t Qcc4siQn , of meetix^ 
and refuting; the aUeg^Uon,- and> ta^ 
disclaim, distin^^tjiy, both for myself and 
o^ers, the mos^ r^iliote^ idea ^ of any 
prbceedmg . towards My, ;, J^$tice Joh^^ 
son, which^ th0 necessary attftinment 
of justice ^ jifA in4;spe;)s^ly 119- 
require. .; . ,„. 

^s-- ' . - ... 

C Hjiviog 



:.l»ii 



~ It i^peab that' Mr. Juatioc J^Ji 

SetcSi of England, and that a wanpntj 
s%6<^ by the Gbiipf Jufitice, issufid 
f&r Ms i^prehensipn. : 'The da4» of that 
t^B^atit «i^p^^; to ilysitfaeiv 24tiif(Of 
Kot<eAibef, 1804, afid II liiiiik :it iifinreBga 
tti the ^dd^defSktioii tielbie : lihe j€o«k4 
o^ it<^ tikose 'ObBeprja,tii6hs<>to "idiidii I 
imt 'dbliged < to replay 't« > fH^titOy . trk^ 
i^ warrant reioituaied' imfi|Bcuted(fiK)«i 
NweMeif t&Januftry. - 3ut I y^iil ibe <ffird^ 
ecMed, ^f, ia veply to .some efasfrvaticmcl^ 
l^bably eatpressed w^t^ snare barahiiiiB 
^an wa» intended, I s^iMi that liil' the 
^^sday bi^Efl^ tW w;iii«aat ms»'.^ao^ 

Mr. Justice Johnson, that unless he 
•^oul^ sign- fc' l)aperi yfadtertaMng to 
^pjiear -bM plead to thd ^ictmenrt 
trhich had: feefen foirad, it w6«ld' bfe 
iif!i±ssaty to ^Ibrce i^t trairretnt agaitt^ 
iiWj IWrt ttiat if -hfe Vdu*a tnrdci^. 
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Sm^ @%htj '«[«iys «f the thefti dbwiiig 
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Mr. J. Johnson, in reply, sai^, t}i^ 

. his counsel were out of town, and that 

^ imfM ^m^t- 4h?«|,. PP Jjv^r iwtom 

jW,:to?ifn»,i^ attipn^ |;]»9 tpn»,.t>ut 4^4 

9ipt ''^^rw'm rgive ,apj Jpimft4i»1» 

Jl^fttiye^-iWi r^y ««^^ Q^ We4»?R- 
li*(jr-N«lo jiRii^ saqqi^ ^ Tfeuiiwiay, md 

* * 

l&en^riB! )$^ §fti th»t i^y, t^i^ v^rrftnt 

ilftnl toiaiSQ^tij^, »n4 f Iso * ^p^, 
^fjw0h if lie #ijp»ed, fl^dertftkji^g to jp^ 

ibe e^eeawted* JNt \ms^ clBftUn^4 |o 
•i^ i^ be W«« ih^fl Jn^fenQ|e4 fe^ ^ 
l»ys^tr»te, r^t ip M4 4ii«9CJi<an* l». 
^X^cute it, either on that evening, or 

the. 
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fitUXiliaty- that/ I have! never known 
resorted to . upon any former occa* 
Mcm, namely, the marginal abridgment 
of^t^e compilers of the statute : who, 
ip. abridging a clause, are supposed 
to make the Act of Parliament ! We 
tare to have recourse to every other 
statute bearing upon the same sub- 
ject, in England, not . to strengthen 
our Act, but to arrive at. this happj 
conclusion j that by this " mighty'' 
Act of Parliament the legislature in* 
tended little or nothing; \ But, my 
Lord, the old rules of construction, 
by which the court will be govemedj 
%*ill be found perfectly true ; apply 
them upon the present occasion ; they 
.will appear clear and^ satisfactory^ 
You are first to see, how the law 
stood before the making of the Act* 
You are then to . see the. mischief 
.which thp. legislature . intended to re^ 
medy; and you are so to interpret the 

words. 
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words', that the remedy may be fex- , 
tended, aiid the mischief may be ebi> 
rected; aiid if the words be i^uffici^ 
eiit to embrace the whole of the sub^* 
jectj you do not carry the law into 
^flfect) if you diminish their opera^ 
tion* 

It is not^ give me leave to ob- 
sen'e, that tl;ie Act may operate upon 
kss ; the question is, has it not opej- 
rated upon more ? The qViestion is 
not, whether garbling the Act, taikr* 
in^ words out of it^ which are in , it, 
something may not be found, upoti 
which it still may attach; But^ thfe 
question is, " give it any other ope*- 
" ration, than I give it, and does it 
"not leave part of the mischief pre- 
** cisely where it foiind it/' And=wiM 
not a disgraceful class of malefactor 
still, find, in their local situation, ^a 
protection from justice? v-'-' 

The 
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Hie' first objection to my int*p*e* 
ilttion^ which hia^6 been Hiatde^ iSi that 
liottsideriAg evcary thitigi the libgisla*^ 
tiire miist h^Jve intended to ccmfine 
the reittiedial Act to capital coBi^i 
and not to have extended it to mis^ 
<lemeanors. 

Now, how did the law stand be^ 
fore the statute was enacted? I as- 
«ert> that the Klhg, by his p»terog»f^. 
tive, might have removed fh)nl bne 
JJart of his dominibns to, the other, 
all persons chargfed with capital of- 
fences, in order to abide their triaL 
I appeal to thi unifonn exjierience 
of eVery person conversant with cri- 
Ininal proceedings in the two coun-. 
tries, for the truth of this assertion, 
and it is further founded upon the 
authority of the English Habeas Corpus 
Act* This Act Was conceived in great 
jealousy at the conclusion of the reign 

of 



of Cauurlte: IL. attd ' ^HorCly l>9fe«5 . .^ 
accessdon oijamf^. "Xh^ Ic^iskture ha4 
some i^coUectiPA : gf ^hM3e9 whicih ha4 
l»een committed^ . and kaviog nii^iout 
feelings^ tiat such abusQg; sbQttM XiQt 
be renefwed^ th^ provbions of thift Ac^ 
were concdved in the warmest x^eg^d 
for the liberty of the subject. ^ . 

• . . . , ' 

The 12th section # the lEngliak 
Habeas Corpus Act, restrains the ^w» 
of the-prer<igative from sending any man 
out of fkigland^ but by the l^h sectiosi 
it is ^ provided, that tiiis ^clause shall 
not extend to piersons who may have 
^mmitted capital crimes in the places 
to which they shall be sent. The Irish 
Habeas Corpus Act, having been en* 
acted in the reign of His present Ma^ 
jesty, it was not thought necessary to 
entertain that jealousy of the House 
ciBrtmsmck, which the legislature had 
entertamed of the House of Stuart^ andy 

therefore^ 
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therefore, the Irish Act does not contain 
the general prohibitory clause, which 
is in the English Act, or the proviso 
which restrains it. It leaves the. law 
as it found it with regard to the pre- 

t , 

rogative of the cirown — this prerogative 
is clearly recognized by the Irish statute, 
alluded to by my Lord Chief Justice, 
8. Geo. 1. eh. 9, made perpetual by the 
31 of the ' King, chap 44/ which fa- 
cilitates the transmission of thpse capi-r 
tal offenders to Eiugl^^nd, > apd as far 
back as experience qan reaph, or history 
teach us, it has been the ijiqiform prac- 
tice. Did there ever, oqcuy a single 
instance of a cg^pital felpn escaping 
punishment, because the, secretary of 
^tate refused to tiransmit him? And, 
therefore, if the present Act be con- 
fined to capital cases, it is meant to 
guard, not against . obvious mischiefs, 
which stared the legislature in the 
£aice, and occurred in every hour, but 

against 
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SLgtiirist pds^ble cases ^ which ilo history 
trill ^hew have occurred: Then what 
are you to understand by the Act ? The 
gentlemen dn the other side fix with 

« 

great fondness upon the words, ^'suffi- 
cient provision/' and that heretofore 
sL 6&pit^\ ' feltm could only be tttihs- 
iftitted by a warrant of the Secretary 
6f Statfe. But at is said, that under 
this statute, he may be transmitted by 
a common justice, and then the court is 
gravely told, that the. operation of the 
entire statute/ was rtxerely tp change the 
person who was to transmit, aiwi that 
it has no furthet operation; 

But what becomes of these woMs^ 
" whereby their offences oftpn. remain 
unpunished/' I will ask any man, whe- 
ther the legislature meant by those words 
the obstinacy of the Lprd Lieutenant^ 
or his Secretary, in allowing a capital 
malefactor to remain at large, and his 
I _ D crimen 
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€fim0s to pass with impunity ? Or 
5<^hether it was not rather intended tp 
embrace by the Act, the entire class of 
offended that under the existing laws 
could not be rendered amenable, 

. Perhapis upon this part of the case, 
I am unnecessarily elaborate ; because^ 
it must be obvious to the plainest 

Understanding, that with regard to 
capital cases j the Act is little more 
than a dead letter ; the object of my 
argument is, therefore, to shew that 
mferior o^bnces are more ^within the 
mischief to be eorreeted, and that the 
words adopted by the legislature are 
sufficient to bring them within the 
dame remedy. 

% 

To support the Construction pro- 
posed on the part of the defendant^ 
it is contended, that the Word^ " fe- 
tons and other malefketors,^^ do not 
V embrace 
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Embrace minor offenders, and that the 
#ord " malefactor" is not applicable 
to a man, who has not committed one 
of the greater crimes. In my judgment,^ 
the word extends to offenders of alP 
descriptions ; • my construction of the 
word **'malefactof,'' does not necessarily 
Hiti^^'thki a malefactor may be a man, 
who ought -to be hanged* But their 
Constttiction denies that he is af 
matij ijie measure of whose guilt may 
be satisfied by the chastisemetit * 6? 
wWppftig.^ They iujipose that fc nrnld^ 
factor ■ ttiiist be^ ripe for exeCiitixin. jl^ 
supppse he may be also a man .guilty 
of an inferior crime and who may b^ 
stopped; in , his career of yice, by; 
timely 2md s^ilutary punishment . 

... . ■ . •• V 

I • '■' • • '* • ' • 

The first observation that naturally. 

occurs, is, that where the words ^f felonsij 

and other malefactors'' are used, they 

PQtist -itiean, *^Tnalefttctors,' o^f than 

-" '' p2 felons"— 
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felons/' Now, if the , word applied; 
only to superior .Cjinies, I migbt- 
lay it down as a geneyal rule, that tha", 
there may be felonies, which 9xe; not 
Qapital, yet there , i§ ^ RO capital ofe 
fence )vh|ph is not a f^Jony, :(^^Hawk^ 
^9^ But to * support my ; ^irgum^i^t;^ 
that, position is nQt^ neqesgafy: rto hi^, 

i. » 

inaintai|ied in its fulL extent— how^yej^ 
I must observe, that , jthe e^ceptioxis^ 
st^^ted yesterday^ of appstacy, he^esy^: 
9,i>d pra^uni^e are; jUi^unded;; :90«^^ 
qf , them being capital , offQnces^ r by ' til© 
Ipws.pf j;9glai|(| at this niQTO^pt. ; ;; 

^N6w;'aiat the Word '<'felon" extends 

< I • • • • % 

to cafi6s not capital is manifest; jietty 
larceny" is ' hot capital, ' yet it is^ a 
felony-^th'eii, who ^^m Suppose that 
the legislature laid hands on the petty 
pilferer, and yet permitted the malig- 
nant slanderer to range unmolested. 

• t ' t ■ ■^ : • •, •• 

' . ■ ' . ■ ■ !■ . 

V 

^ iphe© iQok to ^ej^nfteanipg ;0f ;tfecj 
word " malefactor'^T-it signifies an evil 

doer 



;• 



doer, litei^j: taken in the comilioll 
acceptation : of- the Enghsh language, 
it. is an offender against the law, i^ete 
Jf^nsoti's IXibtianary. ^y the wayv 
this> work is no indifferent r^ertbiTf 
of belies litres, , and has been* resorted" 
to H¥;ith grteat/silccess^ bjr those who" 
conceive thet poets to ' be the feest coffii^' 
mentators i >tipon- an Act of piarliatneiitL 
^t Ipok to the word as used in* out 
ancient statutes. Tlie statute^ de '^McdiH 
factoribus m poms applied ^to^ iM^tititi 
G&nders-^-tand in a^pai^s^gist^lroitf'St^JE^r 
P. C. 136,^ in observing upson the statl^^ 
34- Edward, HI. Sir M. Hale sp^kg! ^ 
malefactors ibeing bound by Jtigtioes^o^ 
the Peace to their good hbhaviotir; andi' 
therefore, ifc is a^ decided authority? that ■ 
the; word maZe/ac^or maylbe used as d<^s*i 
criptive: of >a;n inferior offeAder. Ycnit 
will please; to recollect abo^ that^tfae^ 
person apprehended here, is to'be tak^n 
before a magistrate to ^l^e^^dealt with as 

if 



If he were arrested iii En^Jland^.wJiicb 
implies adisbFetiou, and seemsvto extend 
^ 'h^llshle ciEtses, And. wheii you cornel 
t^fthe enacting clause, it does not refer 
tOf tite pre^^tnble, it doearnot s^y, ** snch 
f( person against whom a .warrant issues'/^ 
ff but pm/: person/^ &c. So that i^ 
the :^t)rdi^ it^ the former part ; were 
^©t: suificieritly extensive to embtace 
tJiB) «as^, which' I contend they are, 
3i:et,^4h0 latter wordls; do, bey olid \b11 
podsibi^ty ) of Jdoubt. They enibritce. 
aUy man a^inst whom a warrant is^; 
sses. To raake him subject to. this 
Actf it is only necessary, to shew 
llie existence of a warrant against 
l^iro,; under ^hich .he might beJegaW 
ly^ arrested in the country finomwhich> 
itt jJroceeds. I^i any other construe*^ 
tioiiv what line has the magistrate or 
the: c0nj^;ajble.ta direct him ? Can hu^ 
mad prudence protect them $fom ac*, 
^ons of false imprisonftient ? 

G^ve 



Oive- me leave to put it in -ano* 

I 

they way. Suppose I should be cal-» 
led upon to prepare a draft of an 
Act of Parliament, to do away the 
doubt, I should begin by reCitingi 
" whereas some persons of singulat 
" sagacity in the laws of Ireland^ havei 
*' considerable difficulty in Understand^* 
*' ing the words *^ felons and (dhet 
" malefactors ; be it therefore declar- 
" ed and enacted, that those words 
^* shall be held, and construed to ex- 
^* tend to all persons guilty bi any 
*' crime of offence against the laws of 
^' England and Ireland respectively/^- 

iTiis, certainly, woulci not be igno- 
ium per ignotiusy for it would be ex- 
plaining the Act, by using the very 
words which are to be found in the 
statute which is sought to be explain- 
ed. It is impossible to resort to any 
more comprehensive, and I know of 

no 



no species of crimfe or offence that tfiey 
do not include. You are not to torture 
the plain meaning of the words, in or- 
der to render the Act unoperative. You 
are riot to caist about for a hook to hang 
a remriint of the law upon ; you e^re not 
to strip it of its Tegitimate energy and 
force, and then expose the ineffective 
skeleton, in mockery of the legislature. 

I cannot conceive how it is* pos- 
sible for the human mind, whether 
looking into law books, or dictiona^ 
ries, or taking conmion sense for its 
guide, considering, the pre-existing 
laws, the evil to be repressed, 
and the remedy adopted, to hesi- 
tate in / saying, that the legislature 
meant to embrace all oflfences and 
ail offenders. In the odious cata- 
logue, none can seek for exemption ? 

I£ has been pressed upon this part 
of the case, that you are not to re- 
move 
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m&^h & ShxtAnu\ for ar lemttt vtfibe, 
^itvetii^ft tOhifii^ It is kt thi^ SttiHwr 

iPf of A fixity' teietiiyv Mtiiet wkftd 
p^hc^ may b« r^r^s^^d^' Ai^ treli 3B v 

clearly falls within the provisions of 

wtfll^ tii«^e ^V!(^^s« ihftifetd thtii* iea«f 
g^aSic^' ef ih^iWoflly' -«hei^titig'«hfc M*: 
v^^ftrjr-i^ tl^''ddi)'k;i^t^'i^(TiMn^ l^m 
linked t'^^^ )»^-1^(y«enCt»i life>]^iMMr 
ifltti o^e«-' ^b\M^^^i#^th<^»^ :tlli# 
body ot lh«F^ iHk^^ w6i»<lier- by ' aMMi 

tlie mialiee W hy li«$ii^ dt- whoiliVni^ 
u]^ the ' it^utMkvb of otbet^^ whttit 

hd can ii<y Ibnj^ 4ubiibt vfpm i#' 
o#h, se^k to be eeni{>tlted irith evcfy 
c^iMon ^l^eif^, ^ttd to profit by tlM' 



1 • 
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/>.There was- a:long diftsiertttion, upon 
tldfe ipart-bf the cage,. between moral, 
natixral, and inudiieipal ciimes, and a 
conclusion di^w^^ ^ that :^he defendant^ 
haf ing r^ds^ in Ireland, when the faet; 
wastconimii.tedi) cjould not be eonvictr 
edift Em^aod,'. for a. .publication there.- 

V i Jf the position . vas true, it woidd 
bftoibreign ' iQ\r^e present argumfsity 
a^ :I :do Hot rfeno^, whai benefit was 
araight t0.ibel;dejiyed;from this, divi- 
sion of crirn^« A UbeU^ is held to be- 
4n! offeii4«r; . a^^inst the laws of God 
and . maji/ ji UM pflpence ^ is prohibited: 
Wic%?iptVI5e,r: fiiv two. or, three places^ 
JlBd:f th« . rCtHni»afiHippflt ':of God, that 
ij©: jshettl^} ^ rtpt rfeNear;,;fake witaeasr 
a|^$,ii)fi4; lO^r;; mdghbour,, i^houldfbQ ap 
awful .:$di|i0niti<?n to liipi. ^ It is fc^r*, 
biciden; .MsQ* JiY . th^ fla^unicipal i*^*, 
lations of the land. But it seems 
there is a magic in the local situa* 
'^.r. tion 



tion of the offender^ which tajay .pro^ 
tect. him from punis^hment, notwith- 
standing this Act, which -was intend- 
ed to strip him^ of that local protect 
tion. Shall the arm of the ci:iminal 
be co-extensive, with the empi^i^ 
and shall . the ann of justice be fet- 
tered to the spot where he resides? 
Shall he be allowed, with impunity, t<^ 
rai)ge along the borders of one. coun-^ 
try, casting his poison into another, 
and polluting it with his crimesP.lt 
is said, upon this head, that . you 
could not punish an a,ccessary to a 
felony, ifji at the time, he did not re- 
side within the jurisdiction, where the 
principal offence was committed. I 
admit you could not, if there were not 
particular laws to reach him; and in 
this' casei if there be not a parti- 
cular law to reach such an offence, 
it should be provided for. But if 
an accessary to a felony may escape 

from 



tt 
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ifr AO tmsoA whjf the pei^etratot^ of n 
ifiiidiftfiettiitfr ftkalleaefipe,* where ihete 
If *i«^ StcH ittlp^rfectiom But in Ireland 
)IM' 4il&ctilty BHggested does pel occur, 
ByUi* stast. 10 Ctor. I, Sess.9. ehafK 19,, 
W if a fiiaii, ^*^l4t reiliding in England, 
he wttts$My' to a lAurdef or felony in 
f#elilfids he may* be indicted, tried and 
cKmticted' in Uie county iri which th^ 
JrtifteipAl i$ convicted.** * 



• i. ^ .'• . 



But^ if we ha^l no §ucli provision in 
our law, will any man contend, that 

#» .'■ -.i •■> ...' 

thovigh ^ criminal of a cei^ain descripr 
tign be . taken ^n tb^^ fact h^ §hall ijot 

^lot be tried, because $ufEc\^nt provision 

•»•• ' '"' '•■ 

\ias not been made for ^he punishment 
of ^ greater offender. Shall tl^e gop4 

fortune of one man prptect the crime? 

' * ' __■■,, 

of a^nother? The statute ^loweyer de- 

.J . . 

glares, that ^ person who cppimits aji 

« • • • ^ 

pffence while out of a particular juris- 
j^iction, shall yet be punished within it ; 
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0f lines do not vaijpi^Jiiid ftwnotiad pt9« 
8M«« of 4he ^rjMtitttiori £hi|ypio»^a,4cnaa 
icikt pffis iuid«» ftrdMKtc^f of.a<faninirt»y> 
Hig to the iieai^ oi ftao^et ^ . £ii^<i&<li 
jtot in reatity f^ijj^i^soa hitH) mA ib» {mii^ 
ty dies, as ^ek aak offliiMleritQ diiyr "^^ Iki 
tf-triM tfot ia Exiglsuid at ^die .tifOA-ltf' 
>'-4he od^CQ oommitted;^ -Ski^. IM 
who in'Ofdei« by- ppis<i9 .seiH -willk ^ 
own hand, be sUowed^ tio m^,. (< .Ji«fli 
m^ within tht Acit of Paftli«n»]|^t 
itvwki me&irt to fasten itip&n tlibst- Hrhe 
0tieape* 1 ab^i eA;ti^ puaiahiqeat fof 
I did iDOt e»oape from the <:qvMtiry-'im 
which my criB^ wie cQcnmitted* ' -. 

• . • ■ T • * • 

■ ■ ' 'T 

This leads me to tte second liea4» 
and is ao axgumeat to refute pie posi^ 
tioD, , that the statute appji^s only, to 
persons who being in pne couiitry, cpm- 
piit a crime, apd fly into another to 
§Ypid punishment. If you give it that 

construction^ 
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^ <MBmtnlictioii9 . the poisoner escapes, the 
libeller escapes ; all that train of crimes 
which debase the heart,, and shew the; 
fK>^Vardic6 of the criminal because com^ 
nutted in supposed security, will be 
neUeved from the operation of an Act 
which professes to apply itself to all 
ipfienderst Is not this a case of such 
enormity as is within the provisions 
and words of the statute, so as to ena- 
l^le the law to grasp the offender, and 
iwll you stand between the law and its 
legitimate operation? But the feelings 
of the Court have been addressed , on 
this occasion, and, through the Court, 
something has been said to the public. 
But I entreat you not to let every cri^ 
minal embody himself with the liberty 
of the people, and suppose there can 
be no freedom in the land, but while 
it is an asylum for malefactors. I like 
to hear fine sentiments chanted fix>m 
the dock ; i)ut my Lord, the liberty of 

the 



the subject is to be preserved by Dthtf 
hands, and he who attempts to* sup- 
port it by defeating the law, will find 
himself miserably mistaken. But I can- 
not pass over the language whic^ hai^ 
been used, of '^ constitutional law and 
constitutional Judges;" how I love 
to see a, Judge passing over the law. to 
grasp at the constitution mounting the 
liberty of the subject to ride away from 
an Act of Parliament. This Court will 
not<exhibit such a picture ; for my part^ 
I do not -understand the distinction in 
a court of. law. I consider the laws as 
embodied, in the constitution, and I do 
not feel that they can have any sepa- 
rate existence. If you cannot get out 
of the Act by legal construction, look 
not to the constitution to help you out 
of the difficulty. He who is most obe- 
dient to the law is most faithful to the 
constitutiqn. Construe this Act so as to 

forward the riemedy and repress the mis- 
chief, 



i^te^ - ft i^iS leeiiti^: in '- !i& ' ^a^uH 






Ybui^LdW^ftiip fcriet^, th*t tfte fii^t &fe* 

r ■ • • • 

Irtite iirtiieii Mated to doiiiity attd cotfhty 
i^s«d* itrBhgl^tia f* t*re^ 2d: Geo. 114 




fegisMute' fcftntd Aere waS' a dcfeetiri 
s^ikffi^ bf fega! Tftrarraritsj and id 
riert ptoVidhig; for feaih sHid it t«^ 
toHtfikl' %fta< species of eicipe M 
ifi^fliin fft^ Act ; it afeo oeiiu^ed that '^ 
tartety ©f ictttA^s tnight be ccfmmittfeff 
to a cotirity withdut going" "into' tt^ 
and t lfe i Bfo t e the Act was amend- 

ed' by adding the words, ''^^r€52rfe b;f 
^''^/^ these- words emBraqed case?;, 

which 
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wliich the fjnner were inadequate 
to reach. These Acts having provided 
for cases only between county and 
county in England, it was found un^ 
iteasonable that the benefit of a law 
which operated as between Cornwall 
and . Cumberland, should not operate 
as between Cumberland and the next 
Scotch county, and it was thought 
necessary ; to enact a statute for that 
purpose in 1773% Here let mfe remind 
you, how much we have heard of the 
efficacy of a young Act of Parlia- 
ment ; that it is as strong as an old 
one ; that the moment it was enacted, 
an unfortunate malefactor was seized 
Hiider it, and something has been hintr 
ed at by a silence most expressive, 
ihat the Act, young as it was, knew 
what it was about, and had a certain 
abject to atchieve* These silent ex- 
pressions, not less eloquent for being 

F dumb 



\ 
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dumb, are r^ted by stating in this 
open GDurt, that this law was enacted tw 
put Ireltod and Buglatid upon the same 
footing to all intients and purposes ns 
England and Scotland Irerfe before. It 
adopts the. words used in the statutes 
2drd and 24th Geo« II. and those of the 
13th of the king, the same express 
Sions which weite used in Iq^blating, as 
betwc^ the several counttds in Eng*- 
landV and the same which were used^iii 
fegislating between England and Scot*^ 
land, are now applied as between Eng^ 
Ibnd, Scotland^ and Ireland, and there* 
fore^ whether the statute he defective cmt 
not, it cannot be said to ' foe an occa^ 
sional Act^ made fot a particular purs 
pose. It was intended to render the laJ» 
between the two countries similat, <u»d 
if it has> no merit in itself, it has at 
least precedent to support it.- As:t» 
the slavery which it is- said to introduce^ 
the good people of England will be 

astonished 



^tpnished torfind that; they have sli^pt 
imder this oppression: for thirty-twQ 
|ce9i9,f^and at length have beeiat Awakent 
ed from, their slumbers 4^y Ihe outt 
ory.' lofvlrish^ malefactors. 



r» * • » 4 i 



oJI tbought it right . to say so nmcb 
im :t vindication I q£ the Act, becaiis9 
lor meat was > a little astonishing, tkat 
the oouns^for 4he defendant^ who refn^ 
sad to be tried himsel^^ who cbnied. all 
eompeteiicy >tQi try him, should ^el con^ 
fidende • Miffioieoi^ ^ tov indict the legist 
latuiteibfuhavii^ ocpaniitiittsd a high 
jtti^dtfQaeimQP in eoaciing ^ this law^ 
to put^^f^ry gentleman up^n his trial 
wha> |iad^ forwarded the Aqt, and 
ttym those ;'wha riever saw it,, till ii 
Wias<in<pfint,c but had thj^misfortune ta 
iUl^y^d^ his^ displeasinte for directr 
Ibb^ its ojperatiiUk in I«elaad. 



i ( 
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. Having thus ^idearottred to acqtiil; 
the persons accused, I shall shew,vfTom 
the ^ sound construction of the Act^it 
is impossible to confine it . merely to 
persons who escape^ It is manifest^ thidk 
if it were not intended to reach a man 
who was: not in the country where the^ 
offence wis committed, the two.fii»t 
words would be sufficient. For bki 
man could in his proper person com« 
init an offence in England^ and be in 
Ireland, ivdthout escaping there, m go^ 
ing tliqre, for how. could a man ht siik 
rested . in his .proper person in I^reliEiiidi 
for an offence c^Bomitted ia his prbpec 
person in Ejigland, unless, • after; coixh 
itnitting' the offence, he^ escaped cwr 
went into Ireland, and therefore they 
uto the words, r^sMfe or 6e, which mus^ 
be words of operative meanings appUc%^ 
ble to the mischief,; whicMt-miist h^ 
acknowledged pre-existed. They are 
lWDr49; of strong and distinct significa^* 

tion 
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tiidni- -If yOUr strike-* out the- wc^ds^ 
rmde 4r obe^--yo^ certainlj^ dimiiiij^ 
the opemtioa^f 4be -Act <># Parliametity^ 
^d sKflfep part ^f ^tiie^«vil td> €?c»i^iiu^i^ 
which it was intended to iconrect. i^> - i^ 



*-'-» ^ , I * . - - ^ i.^ ' . ■ , i ^ . . iti 



> 



-But tfeeii -^it is said otf th« qtloias^ 
<id€, that iF>thal c6nstimctioii be rigfatv 
strikeout the other words^ ^c^eopc knd^ 
g^'inioi ^iki the remaining words wift 
^wer. * I agi*le with them that if «ither> 
iBlause Ought to be struck: out, :ilt 
HiUst be that which comprehends: th«» 
less^ deseriptioi), tiief insuffidiency^ i^i 
which had rendered the other neces6iar5r$ 
the latter comprehends the evil of escup9 
and g&^ int4>j Had also the . other . ev^ilr 
which it was intended to remedy ; in 
other words, strike out the expressions, 
ejfcape and go into^ and you will haye 
an Act pf Parliament co-extensive 
with the- whole mischief ijit^nded. t^^ 
be remedied, . But strike out the 

latter 



» 

Utter words» and the Act of: ParUar> 
inent 19, utterly insufficient to jeisi^edy, 
the evil. Now, we know, it freq^ueat-t 
ly happens, thott the legblature may 
use three or four words, not synonif 
mous^ though tending to the j^ame 
thing, end therefore, if you ^xe called 
upon to strike out any words, whicli 
%ill you strike out — ^the comprehep;-* 
adve wbrd« which embrace the pthersj^ 
or the less comprehensive, in whichi 
the others cannot be embraced ? lt\ 
other terms, if you .feel ypurijelf at 
liberty to weed an Act of ParUa* 
meat, will you weed it of those word^^ 
whiph promote its effect, . or of those 
words which diminish its oper^^tiop? 

I have pointed out several classes 
of offenders who will escape punish* 
Qient, if the latter words be struck out. 
Bbt inasmuch as a notable discovery 
faade, by which the entire foidr 
^^ words 



words are permitted to remain, • it tracy 
bt necessary to observe a little upoh 
this second construction — it seems that 
a word or two becomes necessary to 
be introduced for this purpose, and 

f r 

will have the effect, of making very 

,. 

great jargon of that which was very 
good sense ; the exposition is this, 
the four words are to remain, but 
then, they are to be separated^ and 
the two first are to be applied to the 
person^ and the two last to the place ; 
thus at the exjpence of a littfe law, 
a little grammar, and a little good 
isense; the person to be apprehended, 
is the person who escapes or goes into— 
and the place where he is to bfc 
apprehended, is the place in which he 
shall reside or be— O ! sapient and saga- 
cious legislature ! with what wisdom 
hast thou provided, that a man shall 
not be taken where he is not to bie 
found ; with what timely providence 

hast 



Imftt thou pointed out to the con** 
•table the precise line of his duty ; you 
first describe the offender, and then 
you provide, that he shall never be 
arrested, but in the place where he 
shall be ! The person who escapes from 
England and goes into Ireland is the 
person within the Act. But what do 
the words reside or be mean ? — Oh ! 
they have nothing to do with the person j . 
they only guard against the indis- 
cretion of the constable, who might 
otherwise arrest a man in one . county, 
while he was - innocently employed in 
another. There may be good sense in 
this argument, but I shall leave it to be 
discovered by others, protesting, that to 
my humble judgment, it is a construc- 
tion which passeth all understanding. 

Upon the subject of the construc- 
tion of Acts of Parliament, I think - 
it a waste of time to cite many au- 
thorities ; 



thorities ; but as the preambles of the 
Act of last session, and of the seve- 
ral other Acts upon the ^ame sub- 
ject in England, have been strongly 
relied upon, to controul the enacting 
part, I shall refer you to . a very pe- 
nal statute in England, in which the 
legislatuire ipdulged in ^a length of 
preamble, vhich, if attended to, would 
ha,ve considerably abridged the effi* 
cacy of thq enacting part ;^ but un- 
fortunately for the culprit, th^ enact- 
ipg part was very clear. I allude 
to the 9. G. 1* c. 22. for sending 
threatening letters, 2. East, *P. C. 
1113. The opinion of the twelve 
Judges was taken upon the point, 
how far the enacting part was con- 
trouled by the preamble. They de- 
cided against the preamble, and Mr. 
Justice Buller, in giving the opinion 
of the Judges, uses these words : which 
are strongly applicable to the Act now 

before you. 

G " Where 
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Where fhfe enacting dause of a 
^ statute -refers to such ofFeuces only 
*^ as are mentioned in the preamble, 
^ it may be tliereby controuled or re- 
•* strained; but in this case it would 
" be doing violence to very plain 
** words, and repealing* Some of thfe 
" obdous provisions^ if it were so re- 
** straiii6d. It is no unco^mmbu tirijtg 
for a statate to recite a pattictrlatr 
miscTiief as the cause of Inaadng 
the statute ; and yet for the enact- 
** ing part of it to embrace more ge- 
** neral objects, and to extend tb 
'^ other cases which the legislatutfe 
thought within equal mischief 






16 



Another tii^ment which has been 
mentioned, is that this statute is pro- 
?;pective as to crimes^ and cannot attach 
upon a person whose guilt was complete 
before the 1st of Aug. last, and that to 
give it any other construction would 

make 
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make it an " expost facto"' law. With 
respect to this, you wijl observe, tha^t 
there is no reference in the Act to criuie,^ 
it is confined to criminals ; it does uq\ 
add to the catalogue of crimes-t— ^or 
does it take one from it. It leaves- all 
things v^rhere it found them, except the 
criminal. It seeks to bring him Avithin 
the jurisdiction where his offence was 
committed, but it does not: touch upon 
the crime, or make any alteration in 
the evidence of it. But here the crime, 
of which the party is accused, may 
have . been committed JoRg since the 
Ist of August, and therefore ii;i point 
of fact, there is no ground for the 
objection which has be^n made ; it is 
equally without foundation ^n jMoii^t 
of law. The Act gives a new mpde of 
appreliericjii^g an old offender; but is 
every new pi;Qpess foir hfingipg in a 
delinquent to be called an €wpost fqcio 
\b,w. . As well may a <?oi^table n^:^ly 

created. 
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creutedf be called an *^ e% pr>t>t farrto'' 
conjitablc, I thought thw apfK^llatUm 
ira« given to a law, whieh after the 
faet done, made that criminal, whieh 
WM innocent befor<r». The dlHtinetion 
$eeni» too plain to J>e nii^siinder^ 
jitood. 



My TiOrd, the la»t objection in drawn 
from the word«, ^ whereby tlu ir of- 
fences remain unpunished, &cc/' and it 
said, the offence in the prej^ent caw 
cannrrt remain unpunii^bed, hiWHune the 
party may be tried for it in Ireland, that 
i«, that he may be tri<*d in Ireland fw 
an offence againi^t tiie \hws of England. 
I take the liberty of repc^ati ng what 
I iMieried before, tliat the King^s 
peace i» distinct in England, 8 tot land, 
and Ireland, lliat assertion was met 
by another, that the King^# peace since 
the Union is the same throughout his 
dominions. J apprehend, tliat the Union 

has 
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has made no jsort of alteration in the 
administration of our law. I conceive 
that the King^s peace in Ireland is pro- 

« 

tec ted by distinct judges, distinct ma- 
gistrates, and distinct laws — the King's 
peace in England and in Scotland, 
respectively, by judges, magistrates, 
and laws equally distinct and inde- 
pendent. If a man could be tried 
for an assault in Westminster, be- 
fore a judge in Ireland, the most 
unheard of chaos would be intro- 
duced, and a man would be tried 'T)y 
one law for the breach of another. 
I take it that the law stands as it did 
before the Union, and before this Act, 
and that if a man commits d breach 
of the peace, or an act tending to 
break the peace, he must be tried 
in the same manner as before the 
Union, and a conviction, or acquittal 
for a publication of a libel, in one 
country cannot be pleaded in l^ar to 

an 
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an indictnpient for a publicatipa of the 
same libel in the o^her. It is not ^Q 
in the same cpuptry. If a man be io-? 
dieted for his offence, the peace of that 
country, in wliich he is brought to 
tfial, is vindicated throughout, aud he 
cannot be tried again, except fpr a 
subsequent publication, which^, m tru^th, 
would be a di^tipct offence. The of- 
fence of ft libel springs from the publi- 
cation. As long 9B a fnan abso^ba his 
own .venom, the i?^w cousiders him 
»tifflbiently punished by being th€{ re- 
ceptacle of his ^>wri m?tlevolence. But 
if at lengthi s^ti^^ted from feeding 
upon his own iftalice^ he disseminates 
his noxious poispii to the public, if it 
be in Seollftp^i he is ^n offender 
stgainat th^ laws of Scotl?in4, and will 
be puniaheci as ^viph. If the; pub-* 
!Uc4t^o« b^ in W^d, he is ai^ offen- 

'der iftgajftiH tb^.^a^y wf Ireland, aAd 

vill be gufu^h^ ^s giiichi 39 if he pub- 
lishes 
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lishes in England,' he is to bte purtished 
li^ an offender 'agaihfet^ the* law' of 

r • 

^Ettgtand, 'diid 'ttre 1^^- d«fes .not allow 
k'ttfan >whfeh 'xiklled npoh to 'tffifewfer in 
fetie ^'of th'ose thfee coMtrites; to take 
i^ftige iirbm ptiiii^ttient^^n the rirtilti- 
Itilidty'of'hfe fcrirti^r'%<i h 'not ^li- 
WttM ^6 Vay • « I' wai -h©t fee M^ hfetc, 
" 6r tliei*e| b6<^a:<isfe ' M' dirfturilAhg We 
** p^act bf two tothfef cotitotiite* 1 hWvfe 
**' tlttnsgteSlsed the fA"^ ttf mjr bvirtti jofa 
'^iHduVA be parsitrtonious' in pUMSk- 
^**' ftierit, ^ beciattsfe i hfe^^' beefa pro-/ 

"*» tefife'in'cftm^."- Mt-'iruppesin^ «te 

iSfeVefafl 'publtcattonj ^o toe -Oftfe Ofiefeicb 

and trialjfe ito' either tSotmtry, dWA it 

follow that' tiie '(irittiinil should thuse 

tils own jtidgi^f BecattSe he Ireftisefe to 

be tried %it^e iiie' acctisAtloft is miade, 

mUst jttsticfe irtibini^si viily • wiiit ttptm 

liim wheife shte may itdt liave the same 

^infeatis to* vindicate herself ; " you have 

' " Intlicted me in England Vhere you 

"have 
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.*' have evidence U) convict me, there* 
" fore I will not go . there, but you 
may try me in Ireland, where I am 
A not indicted, and where possibly 
your evidence may not be equally 
strong/' JJut, my Lord, upon this 
part of the case let us come to plain 
and manly language ; Mr. Cvirran told 
you what hp^ cojLild eflfect by the. ma- 
gic of his, eye ; that the author would 
be, instantly acquitted if tried in his 

• « 

ow;n country. If the author be in this 
land let him come forward, let him 
ra^ise liis .head to be seen, and justify 
his publication as the friend of the 
people, let hina avow the fact, let him 
enable me to prove , that he is the 
author of those letters, and I will 
throw myself upon the justice of an 
Irish jury and an Irish bench, I will 
not shrink from the trial of such a 
cjuestion in my own country. Who is 
he that uses those arguments ? He is 

supposed 
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suHposed to be an Irishman and a 
i^ideht in this country ; if so, he knew 
the falsehood of his calumny, at the 
moment he was accusing a m^nber of 
this high court, of tarnishing bis 
robes aiid pollutingithe ermine, which 
had been entrusted to. him as a sacred 
depodite, and he preferred this accu« 
sation, not b^fora an Irish public, 
whdte the : integrity and :chailacter of; 
tiie leatn^ed judge would h&ve protected 
him from the coarse slander of his 
ai^sailant, but before the tribunal o£ 

« 

another country where he coidd not 
have equal protection. This libeller^ 
whoever he may be, ^mgged hi&i ta 
a distant court without notice of trials 
without process to bring in his wit-^ 
nesses, without letting him see the 
hand that held the accusation.. . WiUL 
such a man coi^plain of being brought 
before the s^e tribunal to purge his 
s^bominations ; but, let him avow him- 

H self. 



tel^ kt him leit upon^ the merits ^of 
hit pubiication, and* I vi^iUtry him at 
boftie. Yes^my loMly I^feel it would be 
(itvine tetributicn, that as he tried an 
hotiesit iMlti where' he c \raB not known, 
he should be tsied hitnt^lf where he 
would not only have ihe charge of the 
aecmer, but the whd^ we^ht of his 
own character to contend with, I 
dhodld be influeneed; b7 more than 
ordiniv^y z^\ for hm contictionj if I 
wished hkn ix> labourninder more ac^ 
cumulated preteure.' His chafacter i» 
liot unknown ta the ktw? he must be a 
klftn 'Unchante in hiftmnMlefs — embar^ 
MBsed in hit fortune^^fttid profligate in 
hit ptinciplet ; the language may be my 
oir»r, but the) description is prettj 
acchiitttely taken ftoin Lord Coke's 
Import of Ui6 tB»c de UbtUisfemosis. 

f * • « • . I 

' But. it a ksiidi f* I con havd no* 
'^ yriSntaoK*, bcttause I hat« no powea^^ 

'1 •.'. ^. "to 



i» it saya, so ? "Jll^^ ^ntle&ai^i at pre? 
sent ]^fore yqu .ikQ|p jniMle ^n affida* 
yit ; lie fstf^tfss in jt^ clistipctlya the fact 
with .wbkhi^iie.is, acc;¥sed» . an4 does 

■ - — * » I I 

nyt denj^ jitrt; He.ifwe^ tP '^^ •^^^ 

as hi^ pnly, pptjegtjf^n, . -in gt^ pas^ «) 
which -an- ,,«j^.ji^ jti^ Ic^a) defence, 
But if metaphysics are to be ran- 
sacked ' to 'extract "« tfefenciff' 'from 
snch rtiatertds; let %ii4i g6'tb"the bar 
of the *King'^ "Bench 4n IM^l^a, aaii. 
debute %te liiatter •fliere/ iBWt* though 

• • • < 

atttttlj^r %L^' 'iri^y i»«iti5 ' cause* ib- com^ 
plain of the want' 4>f -witwesitts, the 
pr^^i<k5f<^?ftt*^^ fl(M?^ ,j.;K^ iJoes. 
|ipt j(J§9jr 4?|e; jfi^^^)- ^ ,:dxji^ n4 
lflgro|ih^,rhR,lHW swy witnesspSvt? ^exr 
e,x0m^,. or- -Ujatj ^ jh^ ba^; he Qm- 
n^ pr^nr^ thi^ af^dtoQce ) Jie.dpfi^ 
fipt; digtiacily ^y^ tifA} ^ rhas. aj>y 

^^,^1^ ;f ;y evidence which deponent 
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" could procure, tektive to defptfneittf s 
" hand-zpritingt condnctf Or charadte^,' 
" do arise in the cftjr'of Dablih, a»^ 
^^ not elsewhere^ and' that he hath no 
" means whereby he could bfe tertaiii 
"of, or compel the attendance of 
" witnesses in the city- of LondofrJ 



necessary for his defence/* 






I sh^. not observe further upoA 
this affic^yity than to remark that, i^ 
does |)qt| .q^ualify. a jnan to embody 
in Iju^jCfk^^e the liberty ^f the cowt* 
try, a»d to call Jiimself , the . chamr! 
pion of thie .peiople* 






'" If f^CTem^'Im^jeif (EsAWoiw ratios Adt 
of PkrtidmCTt, ^niey *lay be rectified) 
1)1^ 'are^ we' to refifee bbedience* to' an 
Act, as long air' it is c&pable of being 
atnidrided- It wiH- mbrtify the' vani- 
tV^ of ^ tho'se who have been so loud 
in biiserving on* the orbission'to pro- 
vide baif^ f) fdl 1h»iir tbat the ob- 
» ^: seiyation 



servation did not originate with theni^ 

* • ■ 

• 1 hope it may be remedied, but, cerr 

tainly, ' not without some diflftculty 

^ • • • 

and consideration ; but as to the em{^ 
ty declamation about the repeal of 
the Habeas Corpus Act, it is idte 
and preposterous ; and every Act thai 
makes an arrest Tawful which was ndt 
so before, may be as well called ft 
repeal of the Habeas Corpus Ac6. 
It never was the intention of that 
Act to discharge a person who was 
lawfully arrested, for the liberty of 
the subject does 'fiot depend uik>ii 
freedom from arrest, but in having 
the cases clearly and distittcly definedt 
in which he may be liable to it. The 
defendant is not in, custody unddr 
a warrant of commitment. Indicted 
of a crime in England, he will hhVb 
the full benefit in that country of the 
Habeas Corpus Act. He is offered the 
same advantages faere^ and he dis- 
dain 



^i)(^[)e«s tp fm EAglish J.u4ge wd a« 
'BftgWife:; Juiy» his situation is eonir- 
pj^pe^ to that of an uhfortu&at^ duke 
'19;ho W9$ hurried to P^iis* ^d e%,e^ 
fn]^4 ^. midoigbt. It does not jb^ 
fspnie counsel, ^r the crown. tbu» .0 
^|;iQip;^t6 h^ coaviction, 9.n4 J(. trust 
j(h^ ^loquenc;^ cff.his advocate hes hitr- 
.^#1 1^ bf yond rhia own view of tb© 



« ■ - - • 



r ■••.•,' <- .„• .'. .::•: ... '• : . .. \ 

']y Y^ vUl ; recollect that by the 
;^tr 10 Chfp. :I.-a^Hian guilty of m 
4)ffiSG^6M offence in .i^igland, the 
^JiWpipa) idoQj ; having 'been com* 
if^ified; io Iitela^d, might be tried in 
^be. pountry where the . principal Jfe- 
ion;was convicted; although the ac* 
fji^es^oxial offence was committed in 
J^jigland, and from the hour of the 
.^t^^tment of this law to the present 

oAQment, no instance has occurred Qf 

any 
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any difficulty* trader- the act, *n<ft 
^ Aby quertion on the severity of ttUi 

• • • t m 

want of catr^iihoty process to^lMm^ 
over witnesses. A criminal seldom 
relies npon the testimony of rehic- 

r • 

tant witnessed,* whose nttcn^tme6 
can only fee had by the strength 
of legal process. But what is th6 
case of a man whose defeipce de^* 
pends npon hand^writing-? It tami 
be known to his most intimate friendsi 
and they are the persons who can 
most accurately depose to 'his con- 
duct and character r^nS can he ^say 
he wants a compulsory process to 
prove such fiicts ? It is ervident, then; , 
that all the severity which has been 

r 

expatiated upon, is not to* h& fbliitd 
in thfs case^ aitfd all the defertSaiit 
hais to complain of, is thd lenity and 
indulgence with which he has b^ett 
hitherto treated. He hds been cruelly, 
deprived of the hoAOuiraMe character 

of 



» > . L 
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of a martyr^ and deft i^. the humble 
situation of a man accused of % 
crime^ and unwilling to take his triaL 

Whether the oflFence in this case be 
bailable or not, matters little upon this 
argument, but in 2. Hale, 133, it is 
said that where there is an indictment 
for a bailable offence, no bail can be 
taken before a plea to the indictment ; 
therefore, upon the whole of the case^ 
I trust you will be of opinion that there 
has been no severity; that the defen- 
dant has had every indulgence and 
attention, consistent with the due ad- 
ministration of justice; that under the 
words, " felons and other malefactors/* 
all offences are included; that a Ubel 
is an atrocious offence; that you will 
disappoint the intention of the legisla- 
ture, if tte Act be not carried into full 
operation; and that a libeller is that 
description of person upon which the 

law 
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law was peculiarly called upon to attach ; 
and that the amendments in the latter 
statutes, were intended to remedy the 
evil which the former were not suffi- 
ciently comprehensive to embrace. 



It is said, that public justice may be 
satisfied without proceeding against the 
defendant, that a man residing in Ire- 
land could not publish in England, 
without having assistant's there. " Pro- 
secute them in all direction, satisfy 
public justice, even to revenge ; but let 
the author escape whoever he may he/' 
I can well conceive, my lord, thatt the 
author who committed the crime, never 
meant, that the punishment should 
extend to himself. But shall the angry 
law, break the weapon in pieces, and 
let loose the hand w^hich directed its 
execution ? It would be as inconsistent 
with law as with public feeling to do 
so, to prosecute those who acted in 

I obedience 
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obedience to the ordei:s of the libeller, 
and yet suffer him to escape. 

It has also been alleged that ani- 
madversion upon public subjects is a 
pubUc right. Within certain bounds, 
I admit it.. But no man is to make 

« 

public discussion, a pretence for 
putting forth private malice and re- 
sentment. The honest feelinss of indi- 
viduals are not to be made the sport of 
every idfe calumniator, who seeks his 
own repose in the afflictions of others, 
if he disseminates poison, he must 
answer for the consequence, and may 
be asked, " who subjected the actions 
" of honest and honorable men to 
** such a tribunal as thou art? JVho made 
" thct a ruler and a judge over us? Cease 
'' thy iniquitous inquisition, judge not 
"' lest thou shouldst be judged.'' Such is 
the language of conmiou sense, such 
is the lano'uao'c of the law. The slan- 

derer 
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derer should be lielivon^d over tu *h-:- 
punislunent lie di-syrves. Thus ■^Ui _v ^ .: 
sati^ity the law, ami pa-iijrvf; th":- i,"'^::- 
stitution, aii'l acting witiicvcu ar.'i -i:.- 
shahcii hand, trdch the bed/ c:' ti- 
peopic this s:i!ut:ir_v li.si'.-n, tliat £» tLe 
wcaktNt mail i-; -strona '■'■'..::'. !..- :^ -~>- 
held by tin- ii.".% --. th',- •::•,:.:;.>-. iia.. 
i< weak '.vh;:ii iif. rirt^ ■:;;■- ". : .-;;r*. .* 
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